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Plan for Our Time Today

� Review new Overtime Rules

� Top 10 most frequent wage-and-hour mistakes (and 
how you can correct them)

� Question and answer period

Who are we talking about?  The DOL and 
its Agenda

� Broadening the legal rights and protections afforded to 
workers through its power to administer several federal 
statutes:

• FLSA                          
• FMLA
• USERRA

• OSHA
• WARN
• ERISA
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What are We Talking About

Fair Labor Standards Act 29 U.S.C. §§ 201, et. Seq.
�FLSA requires minimum wage for all hours worked and 
OT at 1 ½ times the regular rate for all hours over 40.
�Since 1938, the FLSA has included exemptions from 
both the minimum wage and overtime requirements.

� Executives (Manage People);
� Administrative Employees (Manage a Process);

� Professionals (Lawyers & Doctors);
� Highly Compensated Employees;  
� Outside Sales Employees; and

� Computer Professionals.

Big Picture Background:  Non-Exempt 
vs. Exempt

Hourly
� “Blue collar”
� Clocking in/out
� Strict schedule

� Monitored punctuality and 
attendance

� Overtime eligible

Salaried
� “White collar”
� No clocking in/out
� No rigid schedule

� No strict monitoring of 
time worked

� (Generally) No overtime

� On May 23, 2016 a final rule amending the FLSA related to the “EAP” exemptions 
(Executive, Administrative and Professional) will be effective December 1, 2016.

� The changes ONLY relate to certain salaried employees.

� Key changes:

(1) Increased minimum salary for certain exempt employees

(2) Increased minimum compensation for highly compensated exempt 
employees

(3) Annual adjustments to these minimum salaries

Focus:  Updating the White Collar Exemptions
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Exempt: It is Still a Three-Part Test to 
Support an Exemption

1.Minimum Salary

2.Salary Basis

3.Primary Duties

Revision 1 :  Raising the Minimum Salary 
Test

� DOL  now allows up to 10% of the salary threshold  through 
non-discretionary bonuses, incentive pay, or commissions

� What does this mean? This may either drastically raise 
certain employees’ salaries and/or convert certain 
employees to overtime eligible

Current Salary Test New Salary Test

$455/week ($23,660/year $913/week ($47,476/year)

A Bright Spot . . . Nondiscretionary 
Payments

� 10% of minimum salary may be nondiscretionary 
bonus, incentive, and commission payments

� Nondiscretionary payments must be paid quarterly or 
more frequently

� “Catch up” payment to meet 10% must be by made 
by next pay period after end of quarter
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Revision 1.5 :  Highly Compensated 
Employee (HCE) Compensation
� Total annual compensation level equal to 90th percentile of 

earning of full-time salaried workers nationally

� $134,004 annually based on the fourth quarter of 2015

� Final regulations still allow an annual “catch up” payment at 
the end of the year or within one month after the end of the 
year

� Estimated HCE total annual compensation 
as of January 1, 2020 is $147,524
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Revision 2 :  Automatic Annual Increases 
to Minimum Salaries
� DOL will automatically adjust the minimum salary level 

every three years beginning on January 1, 2020

� What does this mean? Salaried positions paid under 
these exemptions will need to be re-evaluated every 
three years. 

� Historical wage growth analysis projects that the new 
salary level could be $984 per week ($51,168 annually) 
by January 1, 2020

IF MINIMUM SALARY TEST NOT MET 
EMPLOYEE CANNOT BE CLASSIFIED 

AS EXEMPT
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Part 2:  The Salary Basis Test

� Paid on a “salary basis” means—
� Employee must receive, each pay period, a 

predetermined amount constituting all or part of the 
employee’s compensation; and  

� The predetermined amount may not be reduced 
because of variations in the quality or quantity of work 
performed

� Subject to a few permissible deductions, employee must 
be paid full salary regardless of number of hours or days 
worked

� Do not have to pay if no work performed during the 
workweek

13

Safe Harbor
� The exemption will not be lost if the 

employer:
� Has a clearly communicated policy

prohibiting improper deductions and including
a complaint mechanism;

� Reimburses employees for any improper 
deductions; and

� Makes a good faith commitment to
comply in the future.

� Unless the employer willfully violates the 
policy by continuing to make improper 
deductions after receiving employee 
complaints

Policy Prohibiting Improper Deductions From 
Compensation Of Exempt Salaried Employees

As an exempt salaried employee, you will be paid on a "salary basis."  This means that 

you will be paid a predetermined amount each pay period (which constitutes all or part 
of your compensation), and this amount is not subject to reduction because of variations 
in the quality or quantity of your work, nor is the amount subject to deduction for 
absences during a workweek occasioned by the Company or by the operating 
requirements of our business.  Subject to certain exceptions required or permitted by 
law, you will receive your full salary for any workweek in which you perform any work 
without regard to the number of days or hours worked.
Should you believe an improper deduction has been made from your salary, you should 
inform ____________ as soon as possible.  If it is determined upon investigation that an 
improper deduction has been made from your salary, you will be promptly reimbursed, 
and appropriate steps will be taken to prevent a recurrence of an improper deduction 
from your pay.

A copy of this policy was given to the undersigned exempt salaried employee on the 
date appearing next to his/her signature.
______________________________ ________________
Exempt Salaried Employee Date
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IF SALARY BASIS TEST NOT MET 
EMPLOYEE CANNOT BE CLASSIFIED 

AS EXEMPT

Part 3: Primary Duties Test

There were no changes to the primary duties test

No new specific occupational examples provided

17

The Job Duties Test
� All white collar classifications must satisfy a job duties 

test

� Common to all is a “primary duty” test

� “Primary duty” means “the principal, major, or most 
important duty performed by the employee.”

� Time spent performing exempt work is not the sole 
test.  Employees who spend more than 50 percent of 
their time performing nonexempt work may be exempt 
if they are not “closely supervised and do not earn only 
a little more than nonexempt employees.”



9/13/2016

7

Job Duties Test For “Executive” 
Employees

1. Primary duty must be management of the enterprise or of 
a customarily recognized department or subdivision;

2. Must be customarily and regularly direct the work of two 
or more other employees; and 

3. Must have authority to hire and fire, or to make 
suggestions and recommendations that are given 
particular weight with regard to hiring, firing, promotion, or 
other “change of status.”

Concurrent Duties 

� The concurrent performance of exempt and 
nonexempt work does not disqualify the 
exemption.

� Assistant manager in a fast food restaurant 
can serve customers, cook food, clean 
equipment, and direct the work of 
subordinates at the same time.

Job Duties Test For “Administrative” 
Employees
1. The primary duty must consist of the performance of 

office or nonmanual work directly related to the 
management or general business operations of the 
employer or the employer's customers; and 

2. The primary duty must include the exercise of 
discretion and independent judgment with respect to 
matters of significance



9/13/2016

8

“Directly Related to the Management or       
General Business Operations”

� Refers to the type of work performed
� Assists with the running or servicing of the business
� Functional areas common to almost all businesses
� Tax, finance, accounting, budgeting, insurance, 

quality control, purchasing, advertising, computer 
network, legal compliance, human resources, 
personnel administration, etc.

Discretion And Independent Judgment 
With Respect To Matters Of 
Significance
� “Discretion and independent judgment”

� Comparing and evaluating options
� Deciding and acting after considering the options

� “Matters of significance” refers to the level of 
importance or consequence of the work performed

� Does not have to be final decision maker

Discretion and Independent 
Judgment — Questions to Consider

� Formulate, interpret, or implement policy?
� Carries out major assignments?
� Authority to commit employer in matters that have 

significant impact?
� Authority to waive or deviate from policy?
� Authority to negotiate and bind the company?
� Involved in planning business objectives?
� Provides expert advice to management?
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Professional Employees — Job Duties 
Test

� Primary duty of “learned professionals” is work 
which requires advanced knowledge in a field of 
science or learning, with such knowledge 
customarily acquired through a prolonged course of 
specialized intellectual instruction

� Primary duty of “creative professionals” is work 
which requires invention, imagination, originality, or 
talent in a recognized field of artistic or creative 
endeavor

What to Do First: An Assessment

� Assess existing exempt positions where 
employees earn less than $47,476/year

� Review actual duties and tasks being 
performed by employees in these jobs

� Consider weekly hours regularly worked in jobs 
to be reclassified 

26

Possible Next Steps

� Consider alternative methodologies for compliance with the new 
regulations, such as converting employee pay to nonexempt 
salaried or fluctuating workweek methodology.

� Reduce or eliminate bonuses for exempt employees and 
increase salaries by bonus amounts.

� Start using a timekeeping system. Track newly non-exempt 
employees’ work hours, including work before or after regular 
hours, on weekends, and work conducted from home.
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� Determine if an entire function should be outsourced and 
whether that would be a better economic solution.

� Begin to determine whether to limit work hours to less than 
40 per week and, if so, assess how to make sure work gets 
done.

� Decide, if employees are reclassified as nonexempt, the 
extent to which overtime costs might be passed along to 
clients.

� Determine what job duties may need to be redistributed or 
eliminated.

Possible Next Steps, (cont.)

� Determine how the decision to reclassify affected employees 
will be communicated to employees.

� Determine how to address morale and other nonmonetary 
effects of reclassifying employees who consider themselves 
to be management-level workers.

� Consider wage compression issues and whether there are 
exempt employees slightly above $47,476 whose salaries 
also need to be raised for employee morale reasons.

Possible Next Steps, (cont.)

Possible Options Example
Option 1 - Salary Increase: Increase total salary to 
equal $47,476;  i.e. $42,728.40 base + commission 
$4,747.60 (no more than 10% commission)

�Will satisfy the new regulations

� Duties test MUST be confirmed (In many cases, it may make sense 
for an employee to take on more duties to account for the salary 
increase)

� Be mindful of wage compression issues (Employees in  same/similar 
salary band whose salaries are slightly above the new amount)

� Think about how salary increase will impact merit increases/pay 
raises that would normally be given
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Possible Options Example

Option 2 - Reclassification A1: Pay hourly rate equal to 
their salary; i.e. $36,000/2080 = $17.31/hour with $25.96 
/hour for overtime hours worked that week

�You can pay employees an hourly rate equal to their salary before 
reclassification

Possible Options Example
Option 3 Reclassification A2:   Pay hourly encompassing 
all hours worked $36,000/2392 = $15.05/hour with 
$22.58/hour for overtime hours worked that week

�Adjust the salary to reallocate it between the regular wages and 
overtime; hourly rate can’t fall below the highest applicable minimum 
wage

�In other words, you can lower their rate to account for overtime costs 
(based on your modeling)

Other Options

� Fluctuating Workweek

� BELO Agreements

� But . . . Be careful!
� Disfavored by DOL 

� Highly technical and only apply if certain conditions are 
met
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Ogletree Resource Site

http://www.ogletreedeakins.com/innovation
s/overtime-solutions-center

Top 10 Wage-And-Hour Traps: 
Even Good Employers Make Mistakes

� An estimated 77-81% of U.S. employers 
are committing some kind of violation.

� Do you think your organization may be 
violating wage & hour laws?

� Let’s look at some common errors made 
by good employers. 

FLSA Litigation on the Rise

Federal Court Lawsuits

2011:  6,793 FLSA lawsuits  

2014:  8,086 FLSA lawsuits

2015:  8,954

Prediction for the remainder of 2016 – even more fil ings!
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Failing To Prevent Failing To Prevent 
(or to pay for) (or to pay for) 

Unauthorized Overtime WorkUnauthorized Overtime Work

Overtime Pay
� Covered, non-exempt employees must receive one and 

one-half times the regular rate of pay for all hours 
worked over forty 
in a workweek

� Workweek is 7 consecutive
24 hour periods (168 hours)

� Each workweek stands
on its own

Regular Rate
� Is determined by dividing total earnings in the 

workweek by the total number of hours worked 
in the workweek

� May not be less than the applicable minimum 
wage
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Unauthorized Overtime - The Traps

Knew or Should Have Known Issue:
� Seeing employee on premises before/after shift
� Directing work that could only be accomplished by working off 

the clock (“this must get done before you leave”)
� Observing more work being

accomplished than could be
expected while on the clock
(for example, performance
reviews at home)

#10 Solution: Clear Overtime Policies 

� Management approval required to work overtime
� No working off the clock
� Never punch in/out for another employee
� Discipline for violators

Failing To Pay For “Off The Clock” Work Failing To Pay For “Off The Clock” Work 
(Including Non(Including Non--recorded, Extra Office, Plant recorded, Extra Office, Plant 

and/or Atand/or At--home Work)home Work)
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Suffered or Permitted

� Work not requested but suffered or 
permitted is work time

� Answering e-mails via mobile device or 
computer at home

� Answering work-related calls while driving

� Frequency of calls, emails, or pagers

Technology Traps

Work Includes:
� Work done "at home," or at a 

place other than the normal work 
site

� Work done on the way home, 
such as stopping by the post 
office to drop off company mail
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Travel Time
� Commuting time to/from work is not work time  
� Travel time which is "all in a day's work" is work time

� Travel to first job site not work time
� Travel between job sites is work time
� Example: employee who travels to the office, picks 

up equipment, then goes to a work
site to perform the day's activities
is working from the time s/he
first arrives at the office until
he/she returns to the office

Who’s on the clock and when?

� Emma is on-call.  She is told to stay at home 
and wait for a phone call before she reports 
to work.  

� Does Emma’s employer have to pay her to be 
on call?

On-Call Time
� “Engaged to be waiting” (compensable) vs. “waiting to be 

engaged” (not compensable)

� Ultimate question is whether employee can effectively 
use on call time for his/her own purposes

� Some restrictions on employee permissible without the 
time becoming compensable 
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#9 Solution
� Review routines of all workers
� Review technology and expectations
� Train all managers and employees about 

expectations
� Create rules and ENFORCE them 
� Get as much information as you can (there is no 

ostrich defense)

Failing To Monitor AndFailing To Monitor And
Maintain Accurate TimeMaintain Accurate Time--keeping keeping 

RecordsRecords

Recordkeeping
� An accurate record of the hours worked each 

day and total hours worked each week is 
critical to avoiding compliance problems

� The FLSA requires that all employers subject 
to any provision 
of the Act make, 
keep, and 
preserve 
certain records
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Employer Has the Burden
� In the event of an audit or a 

lawsuit, employers have the 
burden of establishing 
compliance with wage and 
hour laws

� If you do not have records 
supporting your position, it will 
be assumed that you have 
NOT complied with the FLSA

Proper Time Records
� Must maintain following records:

� Employee’s full name and social security number
� Address, including zip code
� Birth date, if younger than 19

� Sex and occupation
� Time and day of week 

when employee’s 
workweek begins

� Hours worked each day
� Total hours worked each 

workweek

Proper Time Records
� Must maintain following records:

� Basis on which employee’s wages are paid (e.g., 
“$9 per hour,” “$440 a week,” “piecework”)

� Regular hourly pay rate
� Total daily or weekly 

straight-time earnings 
� Total overtime earnings 

for the workweek
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Proper Time Records
� Must maintain following records:

� All additions to or deductions from the employee’s 
wages

� Total wages paid each pay period
� Date of payment and the 

pay period covered by 
the payment

Required Posting
� Covered employers must post a notice 

explaining the FLSA, as prescribed by the 
Wage and Hour Division, in a conspicuous 
place

#8 Solution – Impeccable Records
� Maintain accurate timekeeping records
� Even if things are “policy” or “standard 

practice”, make sure they are documented 
and supported by time records

� Even better – have employees sign off on 
time sheets every pay period

� Backup all electronic records and make sure 
you keep records for a minimum of 3 years.

� We recommend keeping records for 6 years.
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Impermissible RoundingImpermissible Rounding

The Rules on Rounding
� Permissible to round time to nearest quarter 

hour

� Rounding must not be one-sided

� Records must accurately reflect time worked (no 
time shaving/alteration of time worked)

#7 Solution – Clarify Rounding Rules
� Train employees, managers, and 

auditors 

� If you are rounding – be transparent 
about it!

� Keep clear records so that correct 
rounding can be verified
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Failing To Properly Record and/or Failing To Properly Record and/or 
Pay For Lunch Or Break Times And Pay For Lunch Or Break Times And 

Training PeriodsTraining Periods

Rest Periods and Breaks

� Rest periods of short duration, usually 20 
minutes or less, are considered working time 
which must be paid

Meal Periods
� Meal periods are not considered working 

time and need not be paid if: 
� 30 minutes or more in duration (but sometimes 

less) and
� employee is relieved of all duties

� It’s not just formal working lunches that 
must be paid – eating at your desk can be 
working time
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Trainings, Meetings Lectures
� Training (and meetings, lectures, etc.) is work 

time, unless:
� It is held outside of employee’s regular work hours;
� Attendance is truly voluntary;
� The training is not directly

related to the employee’s
current job; and 

� Employee performs
no productive work while
attending

#6 Solution – Education and 
Documentation

� Educate employees and managers about 
expectations regarding breaks, meals, and 
training

� Document your policies
� Be wary of any “automatic” deductions for 

meals or breaks
� Ask employees to clock in/out for meal breaks

Paying “Comp Time” To A Paying “Comp Time” To A 
Private, NonPrivate, Non--governmental governmental 

EmployeeEmployee
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The Rule on “Comp Time”
� While many employees may prefer to 

accumulate extra time off rather than receiving 
overtime pay, the FLSA currently allows only
government employers to provide comp time in 
lieu of actual compensation.

#5 Solution for Comp Time
� Eliminate any attempt to provide comp 

time
OROR

� Allow an employee time off at the end of 
the workweek – to avoid exceeding 40 
hours worked in that week.  Otherwise, an 
employee working over 40 hours in a 
workweek for a private employer is entitled 
to compensation in the form of wages, not 
time off.

Casual Dealings And Casual Dealings And 
Business Relationships With Business Relationships With 

Independent ContractorsIndependent Contractors
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MULTIPLE TESTS AND DEFINITIONS

� Right of Control Test/Common Law Test (IRS)
� Defines the nature of the relationship based on traditional 

indicia of a master-servant relationship

� Economic Realities Test (Fair Labor Standards Act)
� Focuses on worker’s economic dependence on employer

� Hybrid Test (typically discrimination context)
� Takes a middle-of-the-road approach

20 FACTORS - THREE INDICIA OF 
CONTROL

� Behavioral Control:  Training, instruction, location, hours and 
duration of work. Suggestions do not constitute training or 
instruction.

� Relationship Between the Parties:  Employee benefits, 
termination, intent of the parties (written contracts), permanency 
and regular course of business.

� Financial Control:  Distribution of profits and losses, significant 
investments in materials and equipment, unreimbursed 
expenses, services available to the public and method of 
payment.

ECONOMIC REALITIES TEST

� Guiding Principle:  Is the worker, as a matter of 
economic reality, dependent upon the business to 
which he or she renders service.   The greater the 
amount of worker dependence, the greater the 
likelihood that the worker is an employee rather than 
an independent contractor.

� Applicability:  Some federal agencies (DOL, SSA) 
and certain federal courts use this test to evaluate 
claims under the FLSA, FMLA and Title VII.
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ECONOMIC REALITIES TEST

� Factors
� Degree of control exercised by employer over worker

� Worker’s opportunity for profit or loss and level of investment 
in the business

� Worker’s investment in equipment, materials or assistants 
required for task

� Degree of skill and independent initiative required to perform 
the work

� Permanence or duration of the working relationship
� Extent to which the work is an integral part of the employer’s 

business

HYBRID TEST
� Guiding Principle:  Does the employer have 

the right to control the manner and means by 
which the worker completes the task?

� Applicability:  Some federal courts rely on 
this test to analyze discrimination claims.

Who Qualifies . . . It Depends

� Maze of analytical considerations
� IRS three dimensions analysis

� State agencies
� Local requirements

� A worker can potentially qualify as an IC 
for some purposes but not for others
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#4 Solution – Maintaining Independence
� At the outset – put it in writing 

� Intent of the parties
� Issues of control
� Clear identification of the work
� Compensation
� Duration
� How contractor’s employees are paid

� Create an indemnification agreement 
in the event the contractor fails to 
abide by terms and conditions

Taking Impermissible Taking Impermissible 
Deductions From The Pay Of Deductions From The Pay Of 

NonNon--exempt Employeesexempt Employees

Deductions
� Deductions from pay illegal if

� For item considered primarily for the benefit 
or convenience of the employer; and

� Deduction reduces employee’s earnings 
below required minimum wage
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Be careful of slipping below minimum 
wage
Common traps:
�Uniform expenses
�Deposit discrepancies
�Cash shortages

�Tools

#3 Solution

� Determine if employees are purchasing their 
own uniforms, tools, nametags, etc.

� Determine if there are any disciplinary 
measures that fine non-exempt employees

� Make sure any deductions do not reduce 
wages below the minimum wage

� Some employers will pay an increased 
“training wage” for the first month of work to 
cover uniforms and other expenses

Miscalculating Base RatesMiscalculating Base Rates
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Bonuses and the Base Rate - Do the 
Math
� Employee’s hourly pay for workweek is not the 

only payment that should be considered when 
calculating an employee’s base rate for 
overtime purposes. 

� Evaluate all bonuses, per diem, stipends, 
commissions, etc. to ensure proper calculation 
of base rate. 

Elliott the Hourly Employee

� Elliott is a non-exempt retail employee.  He is paid 
$12 per hour.  Lots of OT.

� When Elliott works all scheduled hours per week, he 
is paid a $100 attendance bonus.

� The company had a great Q1. Everyone received a 
$200 bonus last week! Happy surprise! 

Overuse of InternshipsOveruse of Internships
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Internships: It’s All About Them
� Some circumstances permit individuals to participate in 

“for-profit” private sector internships without 
compensation. 

� Six-factor test to consider under the FLSA.  

What Did Your Interns Do This Summer?
1. Similar to training which would be given in 

an educational environment. 

2. For the benefit of the intern.
3. Does not displace regular employees. 
4. “Employer” derives no immediate 

advantage from the intern’s activities.

5. Intern is not necessarily entitled to a job at 
the conclusion of the internship.

6. “Employer” and intern understand that the 
intern is not entitled to wages.
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